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1. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
HEARING ON APPLICATION OF GIBBS HENDERSON TO APPEAR PRO HAC VICE 
*TENTATIVE RULING:* 
 
Advanced to 6/2/22 at 9 a.m. by the Court. 
 

 

  

    
2. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
HEARING ON APPLICATION OF SHARYL A. REISMAN TO APPEAR PRO HAC VICE 
*TENTATIVE RULING:* 
 
Granted. 

 
 

  

    
3. 9:00 AM CASE NUMBER:  MSC17-00376 
CASE NAME:  RODRIQUEZ  VS.  FITNESS EVOLUTION 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Granted.  Pursuant to Rule of Court 3.1362(e), the effective date of the order relieving 
counsel will not be until counsel has served the order granting this motion on the client and 
proof of service of the signed order has been filed with the court. 

 
 

  

 

    
4. 9:00 AM CASE NUMBER:  MSC19-01155 
CASE NAME:  BRADFORD  VS.  CHEVRON 
HEARING ON AMENDED MOTION TO FILE 2nd Amended COMPLAINT 
*TENTATIVE RULING:* 
 
 Plaintiffs Bradford, et al.’s Motion for Leave to File Second Amended Complaint 
is granted.  Amended Complaint shall be filed and served on or before June 30, 2022. 
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Background  
    Plaintiffs filed this class action on behalf of Operators at the Chevron refinery in 
Richmond. Plaintiffs challenge Defendant Chevron’s practice of scheduling refinery Operators 
for mandatory “standby” shifts and failing to pay the required reporting time pay.  Standby 
shifts require Operators to be available for work at the refinery just like regular shifts, but 
were not compensated unless called in to work the shift. 
 
Motion 
 Pursuant to Code of Civil Procedure §§ 473, 576, Plaintiffs seek leave to file a Second 
Amended Complaint to add the following allegations:   

 (1) to specify that their claims for reporting time pay are supported by Labor 
Code sections 218, 1194, and 198, in addition to the Wage Order provision 
already alleged; (2) to allege that, in addition to the PAGA penalty claims 
already pled, the Reporting Pay Time violations give rise to PAGA penalties 
under Labor Code §§ 98.3, 1194 and 1198, as was referenced in an amended 
PAGA notice filed with the State’s Labor Workforce and Development Agency 
on December 7, 2021; (3) to clarify, based on facts learned in discovery, that 
Operators must “respond to” rather than “answer” Chevron’s call while on 
standby and, if called, must report at the refinery within a “reasonable time” 
rather than within “two hours”; and (4) to add references to Labor Code § 
218.5 as additional support for Plaintiffs’ request for attorneys’ fees.  

 
(Plaintiffs’ Memo of Points & Authorities, 6: 17-27.) 
 
  The parties stipulated to the amendments, except Page 15, lines 1-2: add Labor Code 
§ 218.5.  The joint stipulation was filed on May 2, 2022. The motion currently seeks leave to 
add Plaintiffs’ request for attorney’s fees under Labor Code § 218.5. 
 
 Plaintiffs argues that adding references to Labor Code § 218.5 is permitted.  Section 
218.5 provides in part: 
 

In any action brought for the nonpayment of wages, fringe benefits, or health 
and welfare or pension fund contributions, the court shall award reasonable 
attorney’s fees and costs to the prevailing party if any party to the action 
requests attorney’s fees and costs upon the initiation of the action. However, 
if the prevailing party in the court action is not an employee, attorney’s fees 
and costs shall be awarded pursuant to this section only if the court finds that 
the employee brought the court action in bad faith. 
  

 “In order for a party to be entitled to an award of attorney fees pursuant to section 
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218.5, that party must do more than simply ‘file[] an action for nonpayment of wages’ and be 
the prevailing party to that particular claim or claims…. Rather, section 218.5 clearly imposes 
a requirement that at least one party to the action ‘request[]’ attorney fees upon the 
‘initiation of the action’ (§ 218.5, subd. (a)) in order for either party to recover fees pursuant 
to the statute.”(Shames v. Utility Consumers' Action Network (2017) 13 Cal.App.5th 29, 39.) 
 
 Here, Plaintiffs argue the requirement is satisfied because Chevron specifically 
requested prevailing party attorney’s fees under Labor Code § 218.5 at the “initiation of the 
action” in its Answer to the FAC, filed on February 20, 2020. The statute provides that “if any 
party to the action requests attorney’s fees and costs upon the initiation of the action.” 
According to Plaintiffs, Defendant requested such fees in its Answer, so this amendment only 
provides clarification to the operative complaint that attorney’s fees are being sought 
pursuant to Labor Code § 218.5.  
 
 Additionally, Plaintiffs claims they requested in the prayer of their complaint for 
“attorneys’ fees… [under] any applicable statutes.” Plaintiffs argue the overarching request 
for attorney’s fees could be considered a “request’ for attorney’s fees under section 218.5. 
Moreover, Plaintiffs argue the case can still be considered in “initiation of the action,” stage. 
It is still in early in case, prior to class certification, motion for summary judgment and trial. 
Also, this case was effectively stayed for a year during mediation and settlement.  
 
 Plaintiffs argue that Chevron has not been misled and it will not be prejudiced by the 
proposed amendments.  Plaintiffs insist they have complied with CRC, Rule 3.1324(b).  
Plaintiffs’ counsel declaration addresses the specifications of Rule 3.1324.  
 
Opposition 
 Defendant opposes the motion on the ground Plaintiffs have unreasonably delayed in 
the bringing this motion and Defendant will be prejudiced if the amendment is allowed. 
“‘[E]ven if a good amendment is proposed in proper form, unwarranted delay in presenting it 
may—of itself—be a valid reason for denial.’ [Citation.]” (Huff v. Wilkins (2006) 138 
Cal.App.4th 732, 746.)  While Plaintiffs argue the filing of the PAGA notice they sent to the 
LWDA on December 7, 2021, gives them the right to the requested amendment to assert the 
claim under Labor Code § 218.5, Defendant points out that the PAGA notice does not 
mention Labor Code § 218.5.   
 
  This case has been pending since June 7, 2019. On March 15, 2022, Plaintiffs 
mentioned their proposed amendment for the first time. Defendant argues Plaintiffs request 
to add a claim under Labor Code § 218.5, after three years of extensive litigation, without 
providing an explanation for the delay, is inappropriate.  Plaintiffs now seek to amend their 
complaint for the second time to add a new claim for attorney’s fees.  However, since the 
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case’s inception, Plaintiffs have sought recovery of unpaid wages in the form of reporting-
time pay allegedly owed to off-duty Operators, for time spent waiting to be contacted to 
possibly cover “standby” shifts.  Thus, the underlying theory of liability of Plaintiffs’ action 
has not changed.  Plaintiffs admit there are no new facts to support their request for leave to 
amend. So, Plaintiffs do not explain the delay. 
 
 Secondly, Defendant argues that the request is improper at this stage, since it is not 
at the “initiation of the action.” Plaintiffs would have the Court ignore the plain language of 
the statute.  Defendant argues this is not the “initiation of the action,” nor is it “early” in the 
case as Plaintiffs claim.  On the contrary, the case has been heavily litigated.  The parties have 
appeared for numerous Case Management Conferences and Informal Discovery Conferences, 
both in this Court and in the United States District Court for the Northern District of 
California. Defendant has produced 17,920 documents in response to Plaintiffs’ requests for 
production of documents. The parties have taken eight depositions to date, and four 
additional depositions are being scheduled.   
  
 Defendant disagrees with Plaintiffs’ assertion that the case was effectively stayed for 
a year.  Defendant maintains the only stay of the action was during the pendency of the 
motion for judgment on the pleadings, from January 14 to March 17, 2021.  While the parties 
agreed to a stay of discovery from March to August 2021, nothing prevented Plaintiffs from 
requesting leave to amend during the discovery stay. Even after the discovery stay was lifted, 
Plaintiffs waited another seven months to bring this motion. Defendant maintains the 
unwarranted delay itself justifies denying the motion.  
 
 Additionally, Plaintiffs’ reliance on Shames v. Utility Consumers' Action Network. 
Supra, 13 Cal.App.5th at 29, provides little support.  The court in Shames did not hold that 
a general overarching request for attorney’s fees is sufficient to constitute a request for 
attorney’s fees pursuant to Labor Code section 218.5.  The court in Shames merely noted 
that the plaintiff had not generally prayed for attorney fees that could be considered to be 
a “request” for attorney fees under section 218.5.  Shames’s request for attorney’s fees 
was denied. 
 
 Next, Defendant argue that Plaintiffs failed to comply with CRC Rule 3.1324.  
Plaintiffs admit there are no new facts to support their amendment to Labor Code § 218.5.  
Furthermore, Plaintiffs do not provide a cogent reason for not requesting the amendment 
earlier. Plaintiffs do not explain what discovery was made to apprise them of the “necessity 
to clarify their legal theories of recovery.” Defendant argues that Plaintiffs do not seek to 
“clarify” a theory of recovery, instead, they seek to add a claim for attorney’s fees.  
  
 Finally, Defendant argues it will be prejudiced by the amendment for attorney’s fees 
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under section 218.5. Defendant argues the amendment significantly increases the potential 
exposure and cost of litigation.  Defendant claims it has spent thousands of dollars litigating 
this case.  It has made a dispositive motion, which narrowed the scope of the case.  
Defendant was prevented from including this claim in its motion.  Had it known, Defendant 
would have prepared its defense differently.     
 
Analysis 
 Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow, upon any 
terms as may be just, an amendment to any pleading…” (CCP § 473.)   At any time before or 
after commencement of trial, the court may allow an amendment to a pleading in 
furtherance of justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 
564.)  “There is a policy of great liberality in permitting amendments to the pleadings at any 
stage of the proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy 
favoring amendment is so strong that denial of leave to amend can rarely be justified. (Price 
v. Mason-McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   
 
 “Although courts are bound to apply a policy of great liberality in permitting 
amendments to the complaint at any stage of the proceedings, up to and including trial 
[citations], this policy should be applied only ‘where no prejudice is shown to the adverse 
party . . . .’ [Citation.] A different result is indicated ‘where inexcusable delay and probable 
prejudice to the opposing party’ is shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 
471, 487.)   
 
  As to the delay, Plaintiffs’ counsel, Maximillian Casillas declares the motion “was not 
made earlier because Plaintiffs recently became apprised of the necessity to clarify their legal 
theories of recovery during discovery. Plaintiffs’ counsel must amend to clarify and solidify its 
legal theories of recovery and conform the complaint to proof.”  (Casillas Decl., ¶ 10) Counsel 
explanation’s for the delay is light on facts, but Counsel does indicate he recently discovered 
the necessity for the amendment during discovery. The Court notes that further information 
could have been provided.  While the Court may consider the unwarranted delay in 
exercising its discretion, the Court is not convinced of the probable prejudice to Defendant or 
that Defendant has been misled. “A different result is indicated "where inexcusable delay and 
probable prejudice to the opposing party" is shown.”  (Magpali v. Farmers Group (1996) 48 
Cal.App.4th 471, 487.) 
 
 As to the prejudice, Defendant has argued the amendment doubles or even triples its 
exposure.  Labor Code § 218.5 provides, “the court shall award reasonable attorney’s fees 
and costs to the prevailing party if any party to the action requests attorney’s fees and costs 
upon the initiation of the action. (Emphasis added.)   As pointed out in the Reply and moving 
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papers, Chevron’s own Answer to the First Amended Complaint contains a Labor Code § 
218.5 averment.  The exposure to possible attorney’ fees claim under § 218.5 has always 
been present, so Defendant is not further prejudiced. “[S]ection 218.5 clearly imposes a 
requirement that at least one party to the action “request[]” attorney fees upon the 
“initiation of the action” (§ 218.5, subd. (a)) in order for either party to recover fees pursuant 
to the statute.”  (Shames v. Utility Consumers' Action Network, supra, 13 Cal.App.5th at 39.)  
This is sufficient to put Defendant on notice that the true cost of litigation might be greater 
that the amount sought as statutory damages.  (Ibid. at p. 39,)   
 
 Under the ordinarily liberal policy of allowing amendments at any stage and 
Defendant’s failure to demonstrate prejudice, the Court would be required to grant the 
motion.  But in this instance, there is a specific statute mandating that the fee claim be raised 
“at the initiation of the action.”  Without necessarily accepting Chevron’s argument that this 
language completely vitiates the ordinary policy, the statute at the least limits the ordinary 
liberality of the doctrine. And on the facts of this case, only a very lenient attitude would 
allow the amendment.  Accordingly, the amendment would not be allowed. 
 
               Nonetheless, Chevron cannot avoid the fact that it requested attorney’s fees under 
section 218.5 in its answer, and the statute provides that the fee provision applies “if any 
party to the action requests attorney’s fees and costs upon the initiation of the action.”  In 
Shames, supra, 13 Cal.App.5th at 43, the court found that plaintiff’s inclusion of a reference 
to 218.5 in its answer to a cross complaint raising a claim other than failure to pay wages was 
not sufficient to invoke that provision.  But here, the claim was raised by defendant in its 
answer, which constitutes the “initiation” of the action from the defense perspective.  If the 
“any party to the action” language did not apply to the defendant’s answer, the provision 
would have no meaning.  Indeed, even if the amendment were not granted, the inclusion of 
such language by Chevron in its answer would allow plaintiff to seek fees under the provision.  
Thus, there is no prejudice to defendant from granting the motion. 
 
               The motion for leave to file the Second Amended Complaint is granted.  
 
Defendant’s Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 451-453, Defendant request the Court to take judicial 
notice of the following: 

1.  Exhibit A-- Plaintiffs’ Complaint titled Joann Bradford, et al. v. Chevron U.S.A. Inc.¸ 
Contra Costa County Superior Court Case No. MSC19-01155, filed on June 9, 2019. 

2. Exhibit B-- Plaintiffs’ First Amended Complaint titled Joann Bradford, et al. v. Chevron 
U.S.A. Inc.¸ Contra Costa County Superior Court Case No. MSC19-01155, filed on 
January 21, 2020.   
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 Defendant’s request for judicial notice granted.  The Court takes judicial notice of the 
existence of these documents, not the truth of matters asserted therein.  (Steed v. 
Department of Consumer Affairs (2012) 204 Cal.App.4th 112, 121, citing to Sosinsky v. 
Grant (1992) 6 Cal.App.4th 1548, 1564.) 

  
 

  

    
5. 9:00 AM CASE NUMBER:  MSC21-00644 
CASE NAME:  HOLDMAN  VS.  PACIFIC SERVICE CREDIT UNION 
HEARING ON MOTION RE:  PRELIMINARY APPROVAL 
*TENTATIVE RULING:* 
 

Plaintiff Octavia Holdman moves for preliminary approval of her class action and PAGA 
settlement with defendant Pacific Service Credit Union. 

A. Background and Settlement Terms 

The original complaint was filed April 1, 2021, raising claims under PAGA and a class action on 
behalf of non-exempt employees, alleging that defendant violated the Labor Code in various ways, 
including unpaid overtime, unpaid minimum wage, non-compliant meal and rest periods, 
unreimbursed business expenses, failure to provide reporting time, failure to maintain payroll 
records, waiting time, and wage statement claims.    

The settlement would create a gross settlement fund of $567,875.  The class representative 
payment to the plaintiff would be $10,000.  Counsel’s attorney’s fees would be $189,291.67 (one-
third of the settlement).  Litigation costs would not exceed $22,000.  The settlement administrator (   
) would receive an estimated $7,250.  PAGA penalties would be $20,000, resulting in a payment of 
$15,000 to the LWDA.  The fund is non-reversionary. Based on the estimated class size (146 
members), the average net payment for each class member is approximately $2,220. 

Defendants will fund the settlement within 45 days after final approval of the settlement. 

 The proposed settlement would certify a class of all persons who worked for Defendants in 
California from October 4, 2016, through May 17, 2022.   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of workweeks worked by the individual 
employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Undelivered or uncashed checks will be voided and the funds provided to Children’s 
Miracle Network Hospitals, pursuant to Code of Civil Procedure section 384(b).  Plaintiff represents 
that defendant does not have any interest in Children’s Miracle Network Hospitals.  There is a 
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discrepancy in the terms of the agreement on this issue.  Paragraph 3.06(f), page 17, lines 7-1, 
provides for the cy pres beneficiary.  The next paragraph, however, p. 17, lines 13-19, states that 
uncashed checks will be tendered to the State Controller Unclaimed Property Fund. This needs 
to be clarified.   

The settlement contains release language covering all  claims “alleged in the operative 
complaint or which could reasonably have been alleged in either the complaint Plaintiff filed on or 
about April 1, 2021, or the complaint Plaintiff filed on or about September 1, 2021, based on the facts 
alleged therein [a long list of specified claims].”  (Article I, section gg.)  It also releases PAGA claims 
“which were alleged or could have been alleged in Plaintiff’s notice(s) sent to the LWDA and alleged in 
the operative complaint or which could reasonably have been alleged in either the complaint Plaintiff 
filed on or about April 1, 2021, or the complaint Plaintiff filed on or about September 1, 2021, and 
which arise from the same factual predicate as the PAGA claim in the Action[.]”  (Article I, section hh.)  
Under recent appellate authority, the limitation to those claims with the “same factual predicate” as 
those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 
521, 537 [“A court cannot release claims that are outside the scope of the allegations of the 
complaint.”  “Put another way, a release of claims that’ go beyond the scope of the allegations 
in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  
(C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal and informal discovery was undertaken, resulting in the production of substantial 
documents, including payroll records and written work policies.  The matter settled after arms-length 
negotiations, with included an all-day session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Counsel analyze the minimum wage/off-the-clock claims, meal period claims, rest 
period claims, business expense claims, reporting time claims, wage statement claims, and waiting 
time penalty claims.  The potential liability needs to be adjusted for various evidence and risk based 
contingencies, including problems of proof, as well as the derivative nature of wage statement and 
waiting time penalties. Claims for PAGA penalties are difficult to evaluate for a number of reasons: 
they derive from other violations, they include “stacking” of violations, the law may only allow 
application of the “initial violation” penalty amount, and the total amount may be reduced in the 
discretion of the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based 
on the facts and circumstances of the particular case, to do otherwise would result in an award that is 
unjust arbitrary and oppressive, or confiscatory.”]) 

The LWDA was notified of the settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
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(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 
3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through 

a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for plaintiff 

will be reviewed at time of final approval.  Criteria for evaluation of such requests are discussed in 

Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

The initial moving papers sufficiently establishes that the proposed settlement is fair, 

reasonable, and adequate to justify preliminary approval, with the exception of the issues concerning 

the cy pres beneficiary.  (In addition, as noted above, the conflicting language concerning whether the 

uncashed checks will go to the cy pres beneficiary or the State Controller needs to be clarified.) 

 Two issues arise with respect to the designation of Children’s Miracle Network as a cy pres 
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recipient.  First, pursuant to Code of Civil Procedure section 382.4, counsel must attest that it does 

not have “a connection to or a relationship with the nonparty recipient of the distribution that could 

reasonable create the appearance of impropriety as between the selection of the recipient of the 

money or thing of value and the interests of the class.”  Second, the funds must be provided “to 

nonprofit organizations or foundations to support projects that will benefit the class or similarly 

situated persons, or that promote the law consistent with the objectives and purposes of the 

underlying cause of action, to child advocacy programs, or to nonprofit organizations providing civil 

legal services to the indigent.” (§ 384(b).) Without questioning the value of Children’s Miracle 

Network’s activities, there is no evidence that its activities fall within the described categories.   

The Court interprets the lengthy release language to be limited to claims that were or could 

have been alleged based on the facts alleged in the complaints. 

E. Conclusion 

Hearing required, to address the issues concerning uncashed checks.   

If approval ultimately is granted, counsel will be directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 

hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The order must 

provide that pursuant to Code of Civil Procedure section 384(b), the ultimate judgment must provide 

for a compliance hearing after the settlement has been completely implemented, and amendment of 

the judgment to reflect the amount paid to the cy pres recipient. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before 

the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 

 
 

  

    
6. 9:00 AM CASE 

NUMBER: 
 MSC21-02504 

CASE NAME:  BARRAGAN  VS.  ESSEX PROPERTY TRUST, INC. 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Appearances required (by telephone is sufficient). 
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7. 9:00 AM CASE 

NUMBER: 
 MSC21-02504 

CASE NAME:  BARRAGAN  VS.  ESSEX PROPERTY TRUST, INC 
HEARING ON MOTION TO STAY ACTION PENDING SUPREME COURT DECISION 
*TENTATIVE RULING:* 
 
Withdrawn by moving party on June 1, 2022. 

 
 

  

    
8. 9:00 AM CASE NUMBER:  MSC21-02647 
CASE NAME:  SOLIS  VS.  WHITE CAP MANAGEMENT, LLC 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Off calendar, based on the stipulation of the parties.  The Court sets a further Case 
Management Conference for July 25, 2022, 9:00 a.m. 
 

 

  

    
9. 9:00 AM CASE NUMBER:  MSC21-02647 
CASE NAME:  SOLIS  VS.  WHITE CAP MANAGEMENT, LLC 
 HEARING ON MOTION TO COMPEL ARBITRATION, STRIKE CLASS ALLEGATION, & STAY 
*TENTATIVE RULING:* 
 
Off calendar, based on the stipulation of the parties.  The Court sets a further Case 
Management Conference for July 25, 2022, 9:00 a.m. 
 

 

  

    
10. 9:00 AM CASE NUMBER:  MSC21-02675 
CASE NAME:  YOUNGBLOOD  VS.  LOGISTIC RESOURCES 
HEARING ON MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Logistic Resources in Motion LLC’s (“LRIM”) Motion to Compel 

Individual Arbitration (“Motion”), Dismiss Class Claims, and Stay Proceedings. Defendant Amazon 

Logistics, Inc. joins in the Motion.  
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For the following reasons, Defendant’s Petition is granted.  

Factual Background: 

Plaintiff Jarvis Jerry Youngblood (“Plaintiff”) worked for LRIM as a delivery driver from March 2021 to 

May 2021. Plaintiff only picked up and delivered packages within the State of California. Part of his 

work included delivering packages for Amazon.  

During the hiring process, Plaintiff electronically accepted and executed a separate arbitration 

agreement entitled “Mutual Agreement to Individually Arbitrate Disputes” (“Arbitration Agreement”) 

The Arbitration Agreement provides that Plaintiff and LRIM “agree that any covered claim … shall be 

submitted to individual binding arbitration.” Per the terms of the Arbitration Agreement, the “Federal 

Arbitration Act (“FAA”) and federal common law applicable to arbitration shall govern the 

interpretation and enforcement of this Agreement.”  

Analysis 

Does the FAA Apply?  

In moving for arbitration, the “party seeking arbitration bears the burden of proving the existence of 

an arbitration agreement, and the party opposing arbitration bears the burden of proving any 

defense.” (Pinnacle Museum Tower Assn. v. Pinnacle Market Development (“Pinnacle”) (2012) 55 

Cal.4th 223, 236.) Defendant submitted a copy of the Arbitration Agreement, explained the process 

by which it was electronically executed by Plaintiff, and submitted evidence confirming Plaintiff 

electronically executed the Arbitration Agreement. (See Timmons Decl., ¶¶ 4-20, Exs. 1-3.) Plaintiff 

does not dispute that he signed the Arbitration Agreement. Nor does he dispute the authenticity 

thereof. Defendant has met its initial burden. Thus, the burden shifts to Plaintiff to prove a defense. 

(Pinnacle, 55 Cal.4th at 236.) Plaintiff attempts to show that he falls within an exemption of the FAA.  

The FAA applies to a “contract evidencing a transaction involving commerce.” (9 U.S.C. §2.) “The 

statute further defines ‘commerce’ to include ‘commerce among the several States.’” (Citizens Bank v. 

Alafabco, Inc. (2003) 539 U.S. 52, 56, quoting 9 U.S.C. §1.) Accordingly, the “FAA encompasses a wider 

range of transactions than those actually ‘in commerce’ -- that is, ‘within the flow of interstate 

commerce.’” (Ibid.)  

Here, the parties agree that the business of LRIM involves interstate commerce sufficiently enough 

for the FAA to apply. Plaintiff contends that an exemption contained within the FAA applies. Namely, 

the exemption in section 1 that states the FAA will not apply to “contracts of employment of seamen, 

railroad employees, or any other class of workers engaged in foreign or interstate commerce.” (9 

U.S.C. §1.)  

The United States Supreme Court has held that “the catchall clause in section 1 – ‘any other class of 

workers engaged in foreign or interstate commerce’ – does not refer to all workers involved in foreign 

or interstate commerce, but rather only to ‘transportation workers.’” (Betancourt v. Transportation 

Brokerage Specialists, Inc. (2021) 62 Cal.App.5th 552, 558, quoting Circuit City Stores, Inc. v. Adams 
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(2001) 532 U.S. 105, 111.) “In the wake of Circuit City, courts have grappled with whether a particular 

employee can be defined as a ‘transportation worker’ under the FAA exemption.” (Id. at 559.) “Such 

questions required a case-by-case factual determination, with the party opposing the motion to 

compel arbitration bearing the burden to demonstrate that the exemption applies.” (Ibid.)  

Betancourt 

Plaintiff cites to, and relies heavily upon, Betancourt to support his claim that he is a ‘worker engaged 

in interstate commerce,’ and thus entitled to the section 1 exemption. As here, the plaintiff in 

Betancourt worked as a delivery driver for a delivery company whose clients included Amazon. 

(Betancourt, 62 Cal.App.5th at 554.) At the beginning of his employment, plaintiff signed a class-

action waiver and arbitration agreement that contained a severability clause. (Id. at 555.) The 

Betancourt plaintiff filed a similar class action as here, alleging numerous similar Labor Code 

violations and 17200 claims. (Id. at 556.) 

Defendant delivery company filed a petition to compel arbitration arguing, among other things, that 

the FAA applied and the section 1 exemption for transportation workers engaged in interstate 

commerce was inapplicable to plaintiff. (Id. at 556.) The trial court found that the plaintiff did qualify 

as a transportation worker because there was admissible evidence showing that “Amazon accounted 

for 99.5% of defendant’s overall business and 100% of its business in 2016 and 2017,” which included 

time plaintiff worked for defendant. (Id. at 560.) Defendant’s COO also testified that the drivers did 

‘last-mile delivery’ for Amazon, would go to Amazon’s ‘giant warehouse’ and load their vans with 

packages that were then delivered to Amazon customers. (Ibid.) Plaintiff also attested that his 

primary job duties were to pick up packages from Amazon warehouses and deliver packages to 

Amazon customers. (Ibid.) Plaintiff also presented evidence regarding the extent of Amazon’s 

interstate and international delivery program. (Ibid.) Nothing in the record suggested the Amazon 

packages originated in California. Based on this evidence, the appellate court concluded that the 

plaintiff “met his burden to demonstrate that he was ‘engaged in interstate commerce through his 

participation in the continuation of the movement of interstate goods to their destinations.’” (Ibid.)  

Here, although LRIM admits that Amazon is one of its customers, Plaintiff submits no evidence 

regarding the extent to which Defendant’s delivery business relies on Amazon. Is it 10% of their 

business, or 99.5%? There is no evidence to suggest either situation. Plaintiff likewise fails to submit 

any evidence indicating how much of his job involved deliveries for Amazon. Instead, he points to 

LMRI’s admission that he provided delivery services that included picking up packages from the 

Amazon delivery warehouse and delivering them. How often did this occur? Were all of his deliveries 

from the Amazon warehouse? Or did this happen only on rare occasion? Again, there is no evidence 

to indicate one way or the other. 

Based on the above, Plaintiff has failed to meet his “burden to demonstrate that the exemption 

applies.” (Betancourt, 62 Cal.App.5th at 560.) Accordingly, the FAA applies. 
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Application of the FAA 

“The FAA generally provides that arbitration agreements ‘shall be valid, irrevocable, and enforceable, 

save upon such grounds as exist at law or in equity for the revocation of any contract.” (Ritterman v. 

Amazon.com (2020) 971 F.3d 904, 909.) It manifests a strong public policy in favor or arbitration, 

requiring that courts “shall make an order directing the parties to proceed to arbitration in 

accordance with the terms of the agreement.” (9 U.S.C. §4.)  

All of Plaintiff’s arguments hinge on the application of the section 1 exemption to the FAA, as 

discussed above. As the Court finds that the FAA applies, and Plaintiff does not argue that the 

Arbitration Agreement is substantively or procedurally unconscionable, Defendant LMRI’s motion to 

compel arbitration is granted. 

Class Action Waiver 

The California Supreme Court has held that class action waivers are invalid and unenforceable under 

California law, “if it is determined that an individual action would not approximate the benefits 

afforded by a class proceeding.” (Franco v. Arakelian Enterprises, Inc. (2015) 234 Cal.App.4th 947, 960 

referencing Gentry v. Superior Court (2007) 42 Cal.4th 443.) However, the United State Supreme Court 

later “held otherwise with respect to agreements for the arbitration of employment disputes” finding 

that “class proceedings interfere with fundamental beneficial attributes of arbitration,” and as such, 

“are preempted by the FAA, at least in the absence of an agreement to the contrary.” (Ibid. citing 

AT&T Mobility v. Concepcion (2011) 563. U.S. 333.)  

Here, not only is there no agreement to allow class arbitration, there is an explicit waiver of any “class 

action, collective action, or consolidated action” either in court or in arbitration. (Timmons Decl. Ex. 1 

at p.2.) As such, Plaintiff has waived his ability to assert class claims. Accordingly, Defendant’s motion 

to dismiss the class claims is granted. 

Enforcing Arbitration Agreement as to Nonsignatory Amazon Logistics, Inc. 

The general rule is that “only a party to an arbitration agreement may enforce it.” (Ronay Family 

Limited Partnership v. Tweed (2013) 216 Cal.App. 4th 830, 837.) There are, however, exceptions to 

this general rule that “allows a nonparty to enforce an arbitration agreement provided the nonparty 

has ‘a sufficient identity of interest with a party to the agreement.’” (Ibid.) For example, a ‘third party 

beneficiary of an arbitration agreement may enforce it.” (Ibid.) 

To invoke the third-party beneficiary exception, the parties must show that the arbitration agreement 

“was ‘made expressly for [their] benefit.’” (Ibid. quoting Civ. Code 1559.) “It is ‘not necessary that the 

beneficiary be named and identified as an individual … [instead, the] third party may enforce a 

contract where he shows that he is a member of a class of persons for whose benefit it was made.’” 

(Id. at 838-39.)  

The Arbitration Agreement specifically states that any “claims brought by the Employee against any of 

the Covered Parties, whether brought jointly or severally with claims against the Company, shall be 
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subject to arbitration under this Agreement.” (Timmons Decl., Ex. 1 at p.1.) “Covered Parties” is 

defined to include “the Company … clients of the Company or a company entity…” Amazon Logistics, 

Inc. is a customer of LRIM. (Timmons Decl., ¶2.)  

As Amazon Logistics, Inc. is a third-party beneficiary of the Arbitration Agreement, it is entitled to 

enforce as against Plaintiff.  

Defendant LRIM’s motion to dismiss class claims is granted. LRIM’s motion to compel arbitration is 
granted as to Plaintiff’s remaining individual claims. Amazon Logistics, Inc.’s joinder requesting that 
the claims against it, as nonsignatory of the Arbitration Agreement, also be ordered to arbitration is 
granted. The Parties are ordered to submit the matter to arbitration in compliance with the 
Arbitration Agreement. This proceeding is stayed pending the outcome of arbitration. (Code Civ. 
Proc., § 1281.4.) 

 
 

  

    
11. 9:00 AM CASE NUMBER:  MSC21-02675 
CASE NAME:  YOUNGBLOOD  VS.  LOGISTIC RESOURCES 
HEARING ON JOINDER TO LRIM'S MOTION TO COMPEL INDIVIDUAL ARBITRATION 
*TENTATIVE RULING:* 
 
See Line 10. 
 

 

  

    
12.   9:00 AM CASE NUMBER:  MSP21-00827 
CASE NAME:   CAROLYN CAIN  VS.  EVE HOWARD 
HEARING ON MOTION FOR ATTORNEY'S FEES AND COSTS 
*TENTATIVE RULING:* 
 
            Carolyn Cain, court-appointed attorney for Deborah Pitts, moves for attorney’s fees arising 

from the litigation of the issues associated with the Court’s decision of April 25, 2022.  

First, a procedural matter.  The pending motion is for attorney’s fee, not costs.  Thus, the 

issue of costs should not have been raised in favor of or opposition to this motion.  Nonetheless, 

the parties have debated the cost issue.  Cain filed her motion for costs prematurely, i.e., before 

judgment (and even before the final Statement of Decision).  The Court of Appeal has held, however, 

that premature filing of a cost memorandum is not fatal to the memorandum, absent prejudice to the 

opposing party.  (Lowry v. Port San Luis Harbor Dist. (2020) 56 Cal.App.5th 211, 221-222.  See also 

Laurel Hills Homeowners Assn. v. City Council (1978) 83 Cal.App.3d 515, 518.)  Initially, counsel for 

Howard simply filed objections to the timeliness of the cost memorandum.  At that point, given that 

neither counsel had strictly followed the rules, the Court might have simply given Howard additional 
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time to file a motion to strike and/or tax costs.  Then, on May 19, 2022, counsel for Howard filed a 

“Memorandum of points and authorities in support of motion to tax costs,” but there is no actual 

motion to strike or tax costs.  The memorandum simply states that it is set for hearing on June 9, and 

that it is filed because Cain’s memorandum in support of fees addressed cost issues.  The Court will 

not consider the cost issues as part of the motion.  Howard has until June 24, 2022 to file a motion to 

strike and/or tax costs, if she so chooses.  If a motion is filed, it will be calendared by the civil clerk in 

accordance with ordinarily applicable procedures. 

As to the fees the merits of the application, Cain seeks fees only from the Trust, not from any 

of the other parties.  The common fund doctrine applies here. (Estate of Reade (1948) 31 Cal.2d 669; 

Estate of Korthe (1970) 9 Cal.App.3d 572; Estate of Gump (1982) 128 Cal.App.3d 111; Estate of 

Stauffer (1959) 53 Cal.2d 124.  Cain incurred fees for the protection of the 2017 Trust.  Ryan did not 

participate in this litigation at all, which benefitted him because it preserved his one-half interest in 

the Trust estate.     

The Court agrees with Cain that Eve Howard lacks the legal standing to object to the motion.  

Carolyn is only seeking reimbursement of her fees from the trust corpus.  This is not a fee-shifting 

motion under CCP § 128.7 or under Rudnick v. Rudnick (2009) 179 Cal.App.4th 1328, 1335, where fees 

were sought from the opposing litigant individually for litigating in bad faith or pursuing frivolous 

litigation.  Eve is neither a trustee nor is she a beneficiary – she lacks any pecuniary interest in the 

outcome of the motion.  If this motion were filed as a Petition for Instructions pursuant to Probate 

Code § 17200, she would lack standing because she is neither a trustee nor a beneficiary under the 

confirmed trust.  The only person who did have standing to object, Ryan, did not do so, even though 

he was provided sufficient notice of the motion.  His failure to object waives any objection.  

(Children’s Hosp. & Med. Ctr. v. Bonta (2002) 97 Cal.App.4th 740.) 

Nonetheless, in the interest of protecting the trust, the Court will consider the objections. 

Eve Howard objects to the amount of the fee based on objections to some of the particular 

activities in question.  She points to seven particular items of attorney’s fees, arguing in each instance 

that either they were not related to this matter, were frivolous, or were ultimately unsuccessful.  

Hours are “reasonably expended in pursuit of the ultimate result achieved in the same manner than 

an attorney traditionally is compensated by a fee-paying client for all time reasonably expended on a 

matter.”  (Hensley v. Eckerhart (1983) 461 U.S. 424, 431.)  In determining whether time was 

reasonably spent in the pursuit of the matter, “compensation should not be strictly limited to efforts 

that were demonstrably productive.”  (Thayer v. Wells Fargo Bank (2001) 92 Cal.App.4th 819, 839.)   

Where a party is successful on some claims and not others, the attorney fee may be limited to 

that on the compensable claim.  (Akins v. Enterprise (2000) 79 Cal.App.4th 1127.)  Nonetheless, 

“[a]pportionment is not required where the claims for relief are so intertwined that it would be 

impracticable, if not impossible, to separate the attorney’s time into compensable and non-

compensable units.”  (Bell v. Vista Unified School District (2000) 82 Cal.App.4th 672, 687.  See also 

Harman v. City and County of San Francisco (2007) 158 Cal.App.4th 407, 417, 424.)  In this instance, 
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Cain did not prevail on every claim, e.g., double damages, bad faith, but those claims were 

intertwined with the claim on which she did succeed. In the context of the entire case, the contested 

items were reasonably expended in the protection of the client’s interests, and therefore will be 

allowed. 

The hourly rate of $500 is not challenged, and the Court finds it is reasonable under the 

circumstances. 

The motion is granted. 

 
 

  

    
13.   9:00 AM CASE NUMBER:  N22-0801 
CASE NAME:   CLAIM OF: VERONICA CHAVEZ 
HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
The guardian ad litem is directed to appear with counsel.  Appearance of the minor is waived 
for good cause (based on her age). 

 
 

  

 


